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utterly and absolutely at variance with the overwhelming weight of tes-
timony, which clearly established the fact that the affair of May 31st
was predetermined upon and executed as a reconnaissance, and not as a
formal attack upon the Spanish vessels, nor upon the land batteries at
the entrance to the harbor of Santiago.

19.  The majority opinion of the court is ambiguous and indeterminate
Jn that the court holds the turn of the Brooklyn to the westward was
made to avoid getting her into dangerous proximity to the Spanish vessels
without stating whether evasion of such dangerous proximity was due to
personal fears of Commodore Schley, or to a desire on his part to pre-
serve the ship intact and ready for further work in the effort to win a
victory from the enemy.

20.  The majority of the court have entirely ignored the overwhelm-
ing testimony submitted in the case in arriving at the opinion that Com-
modore Schley erred in commencing the engagement on July 3d with the
port battery, the evidence in the case already establishing the fact that
in the execution of the standing order to "close in and attack in harbor
entrance," it was impossible for the Brooklyn, without turning away from
the enemy, to open the engagement except with her port battery; and the
evidence also clearly establishes the fact that the turning of the Brooklyn
in the manner and direction in which she did turn did not cause her to
lose either distance or position with the Spanish vessels, the  contrary
opinion of the court upon this subject being arrived at only by disre-
garding all of the evidence offered in behalf of Commodore Schley.

21.  The majority opinion of the court is ambiguous and indeterminate
in that, while stating that the Brooklyn's turning caused the Texas to
stop and "back her engines to avoid possible collision," said opinion does
not state whether the danger of such collision as comprehended by the
ninth specification of  the  precept  was real or imaginary, whereas the
overwhelming weight of testimony clearly established the fact that at no
time was there danger of collision between the Brooklyn and the Te$as.

22.  The testimony of Captain F. A. Cook, a witness called by the
judge advocate, in  reference to the  proximity of  the Brooklyn to the
Tenets at the time of the Brooklyn's turning, has been ignored and not
even adverted to in the statement of pertinent facts.

23.  The majority of the court have assumed that the testimony of
Lieutenant Commander A. C. Hodgson, notwithstanding its repeated con-
tradiction, in reference to the alleged conversation regarding the prox-
imity of the Tessas at the time of the Brooklyn's turning, is true, and
have entirely ignored the testimony of Commodore Schley and Captain F. A.
Cook to the contrary, without even referring to it in their statement of
pertinent facts.

24.  The majority opinion of the court that Commodore Schley*s con-
duct in connection with the events of the Santiago campaign prior to
June 1, 1898, was eharacterized by "vacillation, dilatoriness and lack of
enterprise," is in no wise justified by the evidence submitted in the ease,able, and the records clearly show that not until the 27th ofdiate pressure valve and the
